I. Introduction
Today there is an urgent need for measures to control environmental pollution and to conserve resources. Furthermore, there is a need for continued economic growth worldwide. The question of achieving environmental protection and economic growth at the same time is considered to be very problematic. Any theoretical model of sustainable development depends on a solution to this problem.
One of the important attempts to address environmental and economic problems simultaneously is the inclusion of provisions on environmental protection by the international financial institutions into * The author expresses her gratitude to the Max Planck Society for providing resources to write this article. I am grateful to Dr. Philipp for the assistance in the editing process. their policies and procedures. In order to establish an independent control of the fulfillment of these policies and procedures some institutions have established independent mechanisms. Examples are the International Bank for Reconstruction and Development (IBRD -hereinafter World Bank), the Inter-American Development Bank (IDB), and the Asian Development Bank (ADB). This article analyzes the efficiency of a mechanism established by the World Bank, the World Bank Inspection Panel. This mechanism provides a good example, considering that it was established back in 1993. With the aim of improving the efficiency of the Panel, possible reasons for the several problems which arise in the Panel's practice, are considered.
II. The Inspection Panel: Aims and Jurisdiction
The Inspection Panel created by the Bank's Executive Directors on 22 September 1993 is meant to "complement the responsibilities and functions of the existing systems for quality control in the project preparation and implementation," according to the Bank's President. 1 The Panel has the competence to investigate complaints brought by private parties in borrowing countries alleging that the World Bank has failed to follow its own policies and procedures when designing, appraising and/or implementing Bank financed projects. The purpose is to carry out independent administrative reviews, not to conduct judicial proceedings. It should collect information on matters of complaint, provide an independent assessment and make recommendations to the President and the Executive Directors. 2 unprecedented mechanism. 5 It was the first mechanism to introduce a non-judicial process to assist in ensuring compliance with the policies and procedures of a global international organization's operational activities, i.e. activities with direct effects on other parties. 6 The creation of the Panel can be seen as one response to the obstacles of the application of traditional responsibility principles to organizations, especially when development institutions are concerned. 7 However, the Panel is not a court of law where the responsibility of the World Bank can be invoked. 8 The mechanism improved the accountability of the Bank Management and staff for the observance of its policies and procedures to enhance quality control in project design, appraisal and implementation. The Resolution establishing the Panel 9 addresses the situation when inspection is requested by an affected party, but this is only one of three ways of activating the work of the Panel. In addition, at any time, the Board of Executive Directors can instruct the Panel to conduct an inspection. In special cases involving serious alleged violations of World Bank policies and procedures, a single Executive Director can also ask the Panel to conduct an inspection. Panel with evidence that it has complied, or intends to comply with the Bank's relevant policies and procedures. After receipt of this notification, the Panel must decide whether the request meets the eligibility criteria and on this basis it makes a recommendation to the Board of Executive Directors as to whether the matter should be investigated. 10 If the Board approves the recommendation to investigate, the inspection is carried out by one or more Panel members (the Panel consists of three members of different nationalities from Bank member countries).
After finishing the investigation the Panel sends its findings to the Executive Directors and the President. The report shall consider all relevant facts, and shall conclude with the Panel's findings on whether the Bank has complied with all relevant policies and procedures. Management has six weeks, from receiving the findings, to submit its recommendations to the Executive Directors in response to such findings. Based on the Panel's findings and Bank Management recommendations, the Executive Directors take the final decision on what should be done.
The initial decision of the Executive Directors as to whether to proceed with an inspection, together with copies of the request for inspection and the Panel's recommendation thereon, is made publicly available, as is the final report of the Panel.
According to the Operating Procedures issued in August 1994, the Panel can use a variety of investigatory methods. For example: holding meetings with, or requesting submissions on specific issues from either the affected party, the Bank staff, government officials, or representatives of both local and foreign NGOs; holding public hearings in the project area; visiting project sites or any other reasonable method the Panel considers appropriate for the specific investigation.
As a minimum the affected party must consist of two or more persons with common interests or concerns who live in the borrowing country; the alleged violation of Bank policies resulting in harm must be of a serious character; it must be asserted that the subject matter has been brought to Management's attention and that Management has failed to respond adequately. The matter in the request must not be related to procurement; the loan must still be active, with less than 95 per cent disbursed. If the Panel has previously made a recommendation on the subject matter, the request must assert that there is new evidence or circumstances not known at the time of the previous request. 11
The Inspection Panel, is clearly, a significant and praiseworthy step. 12 Panel reports can influence the development of the applicable law by providing significant guidelines on the interpretation and implementation of Bank environmental safeguard policies and procedures. The activity of the Panel enhances transparency in Bank operations. 13 The Panel's findings disclose the environmental and social consequences of project deficiencies stemming from the Bank's non-compliance with international standards, and generic problems in the project cycle of financed projects. The Panel's activity gives individuals, non-governmental organizations, representing individuals and local communities the opportunity not only to use domestic mechanisms for protection of their rights. Panel reports can also encourage legal developments in different areas of international law, such as institutional, environmental and human rights law. In addition, the Inspection Panel has several other important functions. First of all, the affected party can bring requests prior to the commission of environmental harm, during the preparation and appraisal stages of the project cycle. Second, the Panel's activity lays the ground for greater compliance with the Bank's policies and procedures through both positive measures (for instance the clarification of policies and procedures) and deterrence. 14 The main subject of requests are human rights (for example, rights of indigenous people) and environmental protection. 15 Several environmental questions were also analyzed by the Panel. The requesters' main environmental concern was the preservation of topsoil and the restoration of the surface for agricultural use. According to the report the Panel was not shown nor did it observe any topsoil conservation during its visit to the Parej East Open Pit. Although requested at the site, no documentation or information on the five year coal sector environmental and social mitigation project mine reclamation program could be provided to the Panel team. The Panel found little evidence that the mine level staff had training and knowledge of soils and reclamation activities at the Parej East site. Mine rehabilitation and closure appears to be handled as a separate matter to mine planning and operation and staff were unable to provide the Panel with evidence that the eventual configuration and rehabilitation of mined areas were being planned. 18 The Panel also noted that the Management must have been aware of the lack of action on reclamation at least since the 1997 report of the Environmental and Social Review Panel, findings that were repeated in their 2000 and 2001 reports. The Management must also have been aware of CCL's position that it had no intention of reclaiming mined areas for post-mining use. 19 The requesters also had a number of complaints about water quality monitoring commitments. The Management explained that monthly environmental monitoring reports were submitted by the Central Mine Planning and Design Institute on Air and Water Quality as well as noise level. According to the report, the Panel was shown the systems of water cleaning and water quality parameters, which except for manganese levels, were within permissible limits. The requesters complained that sewage from the CCL employee's colony was discharged into the fields of Lupuntandi. Here the Panel found, "Parej East OCP staff showed the Panel a modern and efficiently operating sewage treatment facility in the mine employees colony. On the other hand, the Prem Nagar settlers showed the Panel a malfunctioning sewage pump station close to their site. Here raw sew-age was overflowing and being prevented from contaminating agricultural land by a hand constructed earth berm erected by the villagers." 20 During the investigation the Panel also "found that Management was not in compliance with paragraph 15(c) of OD 4.30 during preparations. The Panel found no evidence to indicate that during appraisal Management ensured that access would be available or that access to the forest beside Pindra would provide people who moved there with equivalent compensation for loss of their access to forest products." 21 The Panel found also no evidence and no documentation of meaningful consultations between the Sectoral Environmental Impact Assessment and the Environmental Action Plan with the people of the area and the NGOs in Parej East, as required under OD 4.01.
According to the Bank' s Management's Response, "Management in the case of Parej East undertook 18 supervision missions." 22 The Environmental and Social Review Panel visited Parej East three times and its reports were reviewed by Bank supervision teams. The Environmental and Social Review Panel's reporting on specific social issues in Parej East was largely confined to a report on the resistance to relocation in 1997. On that occasion, it recommended that the documentation of resettlement in Parej East should be prepared by an independent "consultant/NGO" as a case study so that other subsidiaries and Coal India Ltd. could understand the lessons learned. Unfortunately, this has not yet been done but, in the Inspection Panel's view, it should be. 23 According to the 2002 Management Response, CCL had agreed to give follow-up assistance to the PAPs in Parej East who continue to suffer loss of income. In the Panel's view, it was vital that the Bank took steps to continue to supervise the implementation of the Project after the credit had been formally closed, and the Panel noted with satisfaction the Bank's intention to do so. This should include postimplementation monitoring and an audit to determine the effectiveness of the social mitigation measures. The Panel also suggested the forming of the Independent Monitoring Committee for Parej East. 24 In 2003 the Board discussed the findings of the Inspection Panel's investigation report and Management's report and recommendations.
The Board endorsed the findings of the Panel, while noting that "the project had positively influenced Coal India's policies on environmental and social issues and that nearly 90 per cent of the project affected persons in the Parej East mine had improved or restored their incomes at the time of project completion." 25 The Board endorsed the Management's action plan to continue to supervise and monitor the project to ensure that the outstanding issues relating to resettlement and environment are substantially resolved, and to report to the Board on the status of these issues at regular intervals. 26 Besides the questions of rehabilitation and compensation of PAPs, the Board noted the importance of the environmental provisions implementation (especially water quality at the resettlement sites and reclamation of mine land for agricultural use).
In 2004 CCL, in cooperation with the Forest Department, hired a number of PAPs to undertake several tasks, including backfilling in mining areas, the plantation of 17,000 trees of different species and development of a drainage system at overburdened dump sites. Water quality monitoring at the resettlement sites takes place periodically. According to the Independent Monitoring Panel, the Bank's view is that "the regular Bank Supervision missions may suffice to provide the necessary monitoring." 27
India: Mumbai Urban Transport Project
On 28 April 2004 the Panel received a request for inspection which related to the Mumbai Urban Transport Project. The request was submitted by members of the United Shop Owners Association, a nongovernmental organization located in the city of Mumbai, India, on their own behalf and on behalf of 180 residents living in the area known as Gazi Nagar in the Kurla West District of Mumbai, related to the same project. 28 The objective of the project was to facilitate urban economic growth and improve quality of life by fostering the development of an efficient and sustainable urban transport system including effective in- stitutions to meet the needs of the users in the Mumbai Metropolitan Region and to provide inter alia for completing two major East-West road links. The request concerned the proposed construction of one of the East-West connecting roads (the Santa Cruz-Chembur Link Road (SCLR)) within this urban transport system and the proposed resettlement and rehabilitation of affected persons. The requesters claimed that "the Bank violated its policies and procedures on disclosure of information, environmental assessment, involuntary resettlement, project supervision and the rights of the locally affected people to participation and consultation." 29 The Gazi Nagar requesters claimed that it had come to their attention that as a result of the project they were to be relocated to the Mankhurd area, which they alleged was a degraded environment and unsuitable for relocation. According to the requesters, Mankhurd was considered amongst the highest polluted areas in Mumbai and was near a dumping ground spread across 110 hectares of land. They claimed that around 4,000 tons of garbage from Mumbai were dumped daily on this site, spreading many diseases like malaria, asthma, etc. They also claimed that many huge, open drainages pass through this area carrying the city's waste and drainage water to the nearby creek spreading a bad odor in the area. This situation, they asserted was evidence of the Bank having failed to prevent a violation of their rights under the Bank's Environmental Assessment and Involuntary Resettlement policies. 30 The requesters followed up their request with further correspondence alleging, inter alia, that the drains were likely to carry radioactive wastewater from the nearby Bhabha Atomic Research Center. The requesters also alleged that they were at risk from a nuclear explosion from this center. They further referred to the health and environmental hazards from "unbearable fumes from Rashtriya Chemical Fertilizer Co., and the refineries of Hindustan Petroleum, Indian Oil, Bharat Petroleum, Union Carbide … apart from many other chemical factories there, and microbial and air pollution of the dumping ground badly affecting millions of residents of the nearby localities." 31 They claimed that the Mankhurd resettlement site is nearly fifteen kilometers away from Gazi Nagar and the construction and design work on the buildings at the proposed resettlement site were of worst quality. They noted that significant damage would occur due to the failure to provide income restoration and it would destroy their livelihoods, productive sources, disperse their social, economical network and kin groups. There would be sufficient space available nearby in places such as the Premier colony area, the New Mill area, Swadeshi Mill area, and the Bandra-Kurla Complex area, but that no space was allocated in these places for their convenient relocation. They further claimed that "the Bank failed to supervise the design of the resettlement plan with respect to their livelihoods, traveling distance, education of children and their admissions in respective medium schools, destruction of their source of income, their social, economical network and infrastructure." 32 According to the Management, living conditions at Mankhurd were expected to be considerably better than conditions to which requesters were currently exposed. The Management stated that "the Mumbai Metropolitan Region Development Authority collected information in addition to the baseline information relating to air, water, flora/fauna, collected as part of the Community Environmental management Plan" 33 , and this information did not show that the Mankhurd site was excessively polluted or was at risk of being polluted. It further stated that "the Project has been supervised twelve times since it was approved two years ago." 34 Management also noted that "a series of consultations were held during Project preparation in 2001 and 2002, and representatives of NGOs and Project Affected Persons participated in these consultations, which focused primarily on environment and resettlement issues." 35 Besides, after an exchange of letters between the requesters, the Bank's New Delhi Office and the Mumbai Metropolitan Region Development Authority, "a constructive meeting was held on July 9, 2004, and a number of specific next steps were agreed upon to address the concerns of the Requesters." 36 According to the Panel's findings, in projects requiring large-scale resettlement of affected persons, the environmental risks in a proposed resettlement site should be analyzed in the environmental assessment. The requesters claimed that the saline effluent coming down the drainage system would cause large-scale flooding which would force them to leave their ancestral villages. They claimed that such displacement "is even not considered in project documents even though it will occur due to the consequences of the project outcome." 40 The requesters further claimed that the design of the project was faulty and unsustainable because it had not taken into account the social and environmental difficulties inherent in the existing disposal route, and because it had not explored possible alternative routes. They stated that they had raised objections to the feasibility and sustainability of the project, but that "implementing agencies, financiers including the World Bank, and 37 Ibid., 25 et seq. the project consultants never listened to them." 41 They further claimed that the environmental assessment for the project had ignored or underestimated items on the checklist for Bank financed projects. They contended that the effect of the project on marine resources, biodiversity including local coastal plants, animals, critical habitats and protected areas would be entirely negative.
The requesters also claimed that the Bank, by accepting the Drainage Sector Environmental Assessment (DSEA), violated its environmental assessment policy because this assessment focused only on general environmental issues of Pakistan's drainage sector and did not deal with issues such as coastal ecology, safe disposal of saline effluent into the Arabian Sea, and protection of wetlands. They also claimed that although the Bank's Environmental Assessment policy clearly requires a Project Environmental Management Plan, after six years there were no such plan. Further they noted that in spite of the Drainage Sector Environmental Assessment proposing a Wetlands Management Plan and a program of monitoring and audit, "nothing has materialized in this regard." 42 The requesters stated that the wetlands affected by the project were an important natural habitat because they were part of a migratory route for waterfowl and of nesting grounds for a large number of locally and globally important bird species, including some endangered species such as the Dalmatian Pelican. Two species of marine turtles inhabit the area, including the green turtle and the loggerhead turtle. They claimed that the wetlands, channels, and creeks were also a productive fishery source including several species of commercially valuable shrimps, prawns, and crabs. The interconnected lakes known as "dhands" were the source of livelihood for forty villages of fishermen with a combined population of 12,000 to 15,000. The requesters asserted that two of these "dhands" -the Narreri lagoon and the Jubho lagoon -were internationally recognized sites under the Ramsar Convention. The degradation of these wetlands had already caused severe damage to the ecosystem, habitat, and fish catch, and if the project were implemented according to its present design, the "dhands" would disappear. The requesters also claimed that people from the Mallah tribe were adversely affected by the project. Already, according to the requesters, "the existing faulty operation of the LBOD lead to the inundation of the Mallah villages, causing loss of livelihood and life." 43 Regarding the classification of the project as category B, Management stated that category A would have been more appropriate for the Project. 44 Regarding the requesters' claim that there is no Environmental Management Plan for the project and no Wetlands Management Plan as envisaged in the Drainage Sector Environmental Assessment, Management responded that the design of the project included preparation of an Environmental Management Plan, and that a water Sector Environmental Management Plan-Framework for Action was developed under the Project in February, 2002. 45 Management stated that the Bank should now take three specific actions regarding the project: assemble a Panel of Experts to review ecological, hydrological and water quality monitoring data in the LBOD outfall area and propose a course of action; conduct a diagnostic study of livelihood improvements in the area to determine the losses suffered and formulate an assistance program; assist the Government of Pakistan with a Country Water Resources Assistance Strategy and a Strategic Country Environmental Assessment.
Management stated that it believed the project was in compliance with many of the requirements for OD 4.01 (Environmental Assessment), including preparation of a sectoral Environmental Assessment and requirements for screening subprojects. However, Management acknowledged that no report on ex-post sampling of ongoing work had yet been prepared to ensure compliance with covenants on screening, nor had the Environmental Management Plan as required by the Project Agreement been implemented. Consultations conducted in the course of producing the Drainage Sector Environmental Assessment appear to have been few, particularly with affected groups. According to the Management the project also failed to comply with the disclosure requirements for BP 17.50 (Disclosure of Information) since the DSEA was not disclosed prior to appraisal at the info shop and no records of disclosure in the country could be located. Management stated that OP 44 Ibid., 14-15. Management assigned the Project to category B, rather than A.
According to Management the rationale was that "a primary objective was to address environmental issues associated with irrigation" (ibid., 40) and that significant environmental benefits were anticipated. Management notes that "such categorization appears to have reflected a premature balancing of possible adverse effects with positive effects, and a focus on individual infrastructure activities, without regard to their potential cumulative effects" (ibid., 41). were not applicable to the project. 46 As for protection of the two "dhands", Management responded that the project had not supported other projects that directly affect these "dhands" designated under the Ramsar Convention, but noted that more detailed assessment was required to determine if these sites would be affected by the breaches in the Tidal Link Canal and the collapse of the Cholri Weir.
The requesters claimed that the idea of linking the Kadhan Pateji Outfall Drain with the Shah Samado creek through the Tidal Link passing through the "dhands" was unsound because the Tidal Link prevented water flowing from the Rann of Kutch into the "dhands". They alleged that the 1989 full Environmental Impact Assessment for the LBOD foresaw that excessive drainage by the Tidal Link would affect the "dhands", but that no mitigating measures had been taken. Management responded that this claim referred to the closed LBOD Stage 1 project and stated that the design combination of the Tidal Link canal and the Cholri Weir was intended to mitigate adverse effects on the "dhands", but structural problems and a 1999 cyclone damaged the Tidal Link and the weir. According to Management, this severely hampered the effect of the mitigation measures and it pointed out that the 1989 full Environmental Impact Assessment indicated that the "additional, temporary inflow of drainage water from the Kadhan Pateji Outfall Drain would not have an adverse effect and could offset the loss of water from the Rann of Kutch in wet years." 47 The requesters claimed that degradation of the wetlands had caused severe damage to the ecosystem, habitat, and fish catch, especially some commercially important fish species. Management responded that the Tidal Link Fact Finding Mission recommended that no repairs have been done to the storm damage because it was beyond the limits of possible repair. The Mission also recommended a strengthened monitoring program and more data collection and analysis. Management added that "while data collection coordinated by the Water and Power Development Authority of Pakistan has continued … the strengthened program of monitoring and analysis has not been undertaken as recommended, and as a result, mitigation measures have not been identified and de-cided." 48 Regarding the lack of consultation, Management, in Annex 9 of the Response, set out in detail the places, dates and names of NGOs consulted.
According to the Panel, the request met all the eligibility criteria and the Panel recommended an investigation of the matters alleged in the request for inspection. The Panel noted the conflicting assertions regarding the relationship between the LBOD Project and the National Drainage Program Project. Management stated that the requesters' concerns related not to the National Drainage Project but rather to the LBOD Project, which was closed. According to the Panel's findings, these two projects were closely connected. 49 In the Panel's opinion, the contradictions in the assertions of the requesters and Management were substantial and bear close relation to the sources and extent of the harm alleged by the requesters. According to the report, the request, Management's response, the Panel's team's visit to Pakistan, and discussions with project officials and affected persons, confirmed that the differing views on the issues raised by the request cannot be easily reconciled since they involve conflicting assertions and interpretations about the issues, the facts, and compliance with Bank policies and procedures. 50 improve the water and sewerage services in the territory of the borrower and the sanitary conditions of the borrower's poorest population; facilitate the environmental cleanup of water bodies surrounding the territory of the borrower (Cartagena Bay, Caribbean beaches, and Cié-naga de la Virgen lake), and improve the sustainability of water and sewerage services in the borrower territory through a private sector participation model. 52
Columbia
The project included the following components: expansion of the water supply system, expansion of the sewerage system in the Ciénaga Basin; construction of the main conveyance system of the wastewater to the treatment plant; construction of treatment installations; construction of a submarine outfall for the discharge of the treated effluent to the Caribbean Sea near Punta Canoa; industrial wastewater discharge control; environmental and social component; project management.
The request 53 concerned the proposed construction of the submarine outfall mentioned above. According to the Project Appraisal Document, the outfall would be built at Punta Canoa, a village located some 20 km North of Cartagena. The conveyance system would begin with a 72 inch in diameter pipeline to be built from Cartagena to the preliminary treatment works inland from the shore at Punta Canoa. Thereafter, another pipeline would carry the effluent to the shoreline where a submarine outfall would be constructed. The requesters claimed that the proposed submarine outfall to be constructed off the coast of Punta Canoa would pollute the marine environment in the area. They argued that the coastal zone supported fisheries that supply the people of the area with their primary source of food and income. They believed that, as a result of the project, "untreated wastewater" would be discharged into the sea and would contaminate marine life and have a serious and permanent impact on the people's health and livelihood, especially the indigenous people of Punta Canoa, Arroyo de Piedra and Manzanillo whose lives are inextricably linked to the health of the Caribbean Sea. They pointed out that the men and boys of the affected villages fish each morning and evening in the waters close to the end of the proposed outfall. The requesters claimed that biological and chemical contamination would deplete the fish stocks and could have severe human health impacts for fishermen and anyone else exposed to the tainted fish or water. The requesters claimed inter alia that the Bank violated OP 4.01 Environmental Assessment because the environmental assessment carried out by the borrower failed to adequately consider potential damage to human health and the marine environment. 54 According to the Panel, after its visit to Colombia the request did assert in substance that a serious violation by the Bank of its operational policies and procedures had or was likely to have material adverse effect upon the requesters. The Panel's visit to Colombia and interviews with national, local and project officials confirmed that there were sharply differing views on alternatives for treating and disposing waste, the risks, and the costs involved. However, all parties involved concurred that the provision of water and sanitation services for the poor neighborhoods of Cartagena were an essential undertaking for the city and its citizens. As the request and Management response contained conflicting assertions and interpretations about the issues, the facts and compliance with Bank policies and procedures in the light of the foregoing, it was recommended that an investigation be conducted.
Cambodia: Forest Concession Management and Control Pilot Project
On 28 January 2005, the Inspection Panel received a request for inspection, related to the Cambodia: Forest Concession Management and Control Pilot Project (FCMCPP). 55 The NGO Forum on Cambodia submitted the request on its own behalf and on behalf of affected local communities living in the area. The requesters claimed that the Bank had violated a number of its operational policies. According to them the 54 Under OP 4.01 (Environmental Assessment) the Bank requires an environmental assessment by the borrower of proposed projects which are likely to result in adverse environmental impact. For these purposes, the Bank classifies each project into one of four categories, depending on type, location, sensitivity, scale, and nature and magnitude of its potential environmental impact. Also mentioned in the request were Bank did not comply with its policy on Environmental Assessments because it classified the project as a Category B project, rather than Category A. In their view, the project should have been categorized as A because the concession system caused significant adverse environmental impacts, such as immediate degradation and damage to watershed. 56 Management noted that the decision to classify this project as Category B was correct and appropriate, because a forestry project is typically classified as A when it involves plantation activities or forestry production. Management challenged one of the main allegations in the request -that the Bank had promoted the interest of the logging concessions and the concessionaires -and declared that on the contrary, the project tried to assist the government of Cambodia to regulate the forestry sector in a more effective and equitable way. It was explained that the Cambodian forest concession system was established in 1994 without Bank assistance. However, as it became clear in Cambodia and in the international community that the country needed a transparent and accountable system to control and manage the concession system, the Bank decided to assist the government in this effort. Project funding helped to build capacities within the government for forest crime monitoring and reporting in general and to control illegal logging. 57 Therefore this project was categorized as B because of its interventions, such as strengthening the capacity of Cambodia and for assisting with forest crime monitoring and reporting. 58 The request also claimed that Cambodia's indigenous people, notably the Kouy minority were directly affected by the logging concessionaires. The requesters stated that these people live in the forests in the north and northeastern part of the country -the heart of Cambodia's logging concession system. Their livelihood and culture were intrinsically linked to the forests. In the requester's opinion, the Bank seemed not to have identified issues related to indigenous peoples and no indigenous people's plan had ever been formulated. 59 Acknowledging that the Bank was not in full compliance with OD 4.20, Management responded that the policy was deemed applicable during preparation though no efforts were made to develop policies and plans in ac- cordance with OD 4.20. It added that the project approach was to develop, together with and as part of the general consultation process, criteria and guidelines for community engagement in concession areas with local people and admitted that "in hindsight, screening studies and a framework Indigenous Peoples Development Plan, along with more discussion of the issue, would have been more appropriate during project design." 60 Management also claimed that "the importance of this issue has been later recognized in Aide Memories in 2003 and 2004, which recommended to revise comprehensive guidelines for community consultations" 61 to include specific provisions for indigenous peoples and the protection of cultural and spiritual resources. 62 The requesters on the other hand claimed that "it is not clear what consultation, if any, took place before the project began." 63 The response noted that the Bank consulted NGOs in 1998 when it assisted the Government in the design of the forest planning system and drafting of regulations, guidelines and codes. A workshop with NGOs was also organized in 1999 to discuss forest certification. Management acknowledged that the quality of consultations may have been affected by the presence of high level officials, although it maintains that at the time of the project appraisal there was sufficient information about the social and environmental aspects of the concession management system to design a process to address these aspects.
As to the lack of consultation during the preparation of the environmental and social impact assessments, the response emphasized that the Bank did not finance any activities of the concessionaires. However, the response claimed that such consultations had been conducted because of the Bank's effort to improve the government's management and control over the concession system. When according to the response the Bank realized that the concessionaires were not carrying out adequate consultations, the Bank recommended the government to hire 60 an international consultant to prepare a "step by step manual" for community consultations. Furthermore, Management added that the Bank had monitored the consultation process and pointed out its weaknesses to the government. Management stated that consultations with affected communities in each concession area were the responsibility of the concessionaires when they prepared their compartment and annual plans. 64 Management also believed it was in compliance with OP 4.04 (Natural Habitats) because no degradation of critical habitats has occurred due to the project. It added that no concessions over new areas had been approved because the project and the planning guidelines for existing concessions prevented the issuance of cutting permits before completing the forest management planning process, which required the preparation of several plans.
The response claimed that no cutting permits had been issued to date. With respect to biodiversity issues, the response stated that the Bank had always identified biodiversity concerns. Under the project, the government had adopted guidelines for the management of the forest. 65 Management also claimed that the project developed guidelines to identify and designate Special Management Areas, which include sacred groves, spirit forests and archeological sites. However, because of inadequate consultations, archeological sites may not yet have been identified. According to the Management, as a step-by-step consultation a manual is under preparation. Cultural resources, to the extent that these are known to local communities, will be considered so that areas of cultural resources will be excluded from commercial logging operations. 66 In response to the allegation of non-compliance with the Bank policy on forestry, Management reiterated that the project did not finance logging operations, including in areas of high ecological value, nor had the concessionaires received any Bank funds. The response again emphasized that the project had supported activities permitted by OP 4.36 (Forestry), such as inventory and fields control, capacity building and system development. 67 Management response alleged that "neither the four local communities who submitted the letter nor their representative had previously communicated with the Bank on the specific claims asserted in the let-ter." 68 However, according to the Panel's finding, the request provided a list of letters and meetings between the NGO Forum on Cambodia and the Bank, and minutes of meetings between the two. According to the Panel, the Bank had been aware from the outset of concerns from civil society about the project's adverse effects on villages in concession areas, and that for the last four years numerous complaints about the project, including from people represented in the request for inspection, had been brought to the Bank's attention. 69 The Panel noted the importance of undertaking risky projects for economic development and acknowledged that the Bank had been willing to provide financing in difficult situations. The Panel welcomed Management's willingness to take risks in supporting activities in a complex and controversial area like the forestry sector in Cambodia. In the present request, however, the Panel noted in the allegations that the credit had led to support a system of private logging concessions, which was perceived by many as causing serious harm. The Panel was also not satisfied that a number of remedial actions contained in Management's response, "would ensure compliance with, inter alia, the applicable environmental and indigenous peoples policies." 70
IV. Reasons for Existing Problems and Possible Solutions
In 1993 the World Bank established the Inspection Panel in response to a growing public debate over the social and environmental effects of Bank lending. The Panel's activity should lead not only to environmental and human rights protection during preparation, appraisal and implementation of the projects financed by the Bank, but also to transparency in Bank operations in general. Recognizing sustainable development principles, the Bank must fulfill the related obligations. The Inspection Panel helps to discover problems, involving the failure by the Bank to follow its own policies and procedures.
Nevertheless the above examples demonstrate that despite the existence of the Inspection Panel, the World Bank still does not always follow its policies and procedures. For example, in the case of Pakistan. 68 Ibid., 4. After the claim and the Panel's findings, Management confirmed that classification of category A would have been more appropriate for the project, instead of B. This mistake is a serious one, because an environmental assessment depends on the category of the project. Mistakes can be found also, for example, in the case of India: Coal Sector Environmental and Social Mitigation Project, when the Panel saw deficiencies in the appraisal process. Moreover, staff were unable to provide the Panel with evidence that the eventual configuration and rehabilitation of mined areas were being planned. In the case of Cambodia an indigenous people's plan was not foreseen at all.
Further, Management's responses sometimes include inaccurate information. For example, in the case of Cambodia, the Management response alleged that neither the four local communities which submitted the letter nor their representative had previously communicated with the Bank on the specific claims asserted in the letter. However, the Panel was able to confirm that the Bank had been aware from the outset of public concerns about the project's adverse effects on villages in concession areas. 71 Other mistakes of this kind can be found, for example, in the case of India: Coal Sector Environmental and Social Mitigation Project. There, according to the Management response, CCL received no requests for assistance, but according to the Panel's findings, there were 117 parties who opted for such assistance, and 115 who qualified.
All these findings raise questions about the ability of the Management to apply the respective rules at all. One reason may be seen in the fact that in the Bank's view its policies and procedures are flexible guidelines applicable with a certain margin of appreciation, while the Panel's findings prove that these norms require uniform application, especially where environmental protection is concerned. Despite the need for a certain flexibility to accommodate particular circumstances, the application of environmental standards should not be discretionary, and standards, which are contained in binding documents should be treated as such by Bank staff. 72 The Bank must clarify its policies and procedures, especially in the environmental protection field, where they should not be flexible. These policies and procedures must be clear to be understood and implemented.
Further, under the Resolution, the Panel is supposed to determine whether or not Management has been in compliance with all relevant Bank's policies and procedures and has to make recommendations whether to proceed with the investigation of a request. But it is not supposed to provide recommendations on the subject itself. This is one major obstacle. Analyzing this or that case for a long time, in much detail, the Panel could easily give very useful recommendations relating to the case at hand. As a consequence problematic issues that have been discussed have only short-term benefits as a result of the added attention brought by filing a Panel claim but this attention does not necessarily translate into long-term sustainable benefits. 73 Too often the Panel's recommendations and the subsequent Board decision provide only for a brief period of change. The main reason for this problem is the Panel's mandate, according to which the Panel's remedies are limited.
In connection with the mandate the following must also be noted. The Panel's mandate should be broadened. It should also include a post-investigation control. In this respect it is necessary to underline a possible problem relating to the Management's ad-hoc remedial plans. In presenting its remedial action plans to the Panel and the Board just prior to the meetings, or at the same meeting at which the Board addresses the Panel's recommendations for investigation, Management has made it impossible for the Panel and the Board to determine whether the plans do, in fact, address the concerns of the requesters and the findings of the Panel. Besides, given the speed with which these plans are developed, effective consultation seems almost to be precluded. If Management chooses to present a remedial action plan, the Inspection Panel's role must be to assess the consistency of plans with Bank policies, including participation by affected people and adequate consultation and to evaluate Management's supervision of remedial action plans. 74 75 Finally the Panel should also have a "preventive" function allowing it to analyze projects that are likely to develop problems during implementation. 76 That environmental harm should be prevented rather than repaired or compensated ex post indeed represents a mantra of environmental law, because such harm is often irreversible and difficult to assess in terms of monetary compensation. In such cases the President of the Bank could send projects that are experiencing difficulties or posing particular risks to the Inspection Panel for its further investigation. 77 Finally a request can at present be brought only by a person affected by the Bank financing project and not by external non-governmental organizations acting on their own behalf. However, there is no doubt today about the existence of public interests which must be protected when environmental protection or the common heritage of mankind are concerned. This is especially true in cases where there is no specific party particularly affected by the project, but rather the project's implementation will lead to general environmental harm. Non-governmental organizations, whether national or international, must have the right to protect public interests, especially in the framework of international organizations.
If the Panel's mandate was broadened in this respect the Panel could work much more effectively.
The proposal that effective compliance with the Bank's policies and procedures requires an additional problem-solving unit within the Bank is no solution. It is suggested that this unit would be responsible for remedying the social and environmental policy violations identified by the Panel and would help to ensure that displaced and aggrieved communities were adequately compensated and assisted to improve their standard of living. 78 However, a new additional unit would only cause new problems. The Panel would have to communicate not only with Management but also with this unit. Instead, it would be more effective to broaden the Panel's mandate and to give it the powers necessary to carry out these functions itself.
